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Families First Coronavirus Response Act
Emergency Relief Related to Coronavirus:
• Signed into law by President Trump on 3/18/2020
• Effective on 4/1/2020
• 4 sections related to Employment Law issues
⎻ Division C – Emergency FMLA Expansion Act
⎻ Division D – Emergency Unemployment Insurance Stabilization &
Access Act
⎻ Division E – Emergency Paid Sick Leave Act
⎻ Division G – Tax Credits for Paid Sick leave and PFML
•

Tax credit for full amount of leave (subject to cap) and cost of health
insurance during leave

• Employment provisions sunset on 12/31/2020
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Emergency Paid Sick Leave
• Applies only to ERs with fewer than 500 EEs & Public ERs (any size)
• ER must provide to all EEs the following number of hours of Paid Sick Time
(PST) for uses set forth on next slide:
– Full-time EEs: 80 hours
– Part-time EEs: Number of hours equal to number of hours EE works on average over a
2-week period

• Rate of Pay for EE’s own illness/circumstances: The greater of EE’s regular rate
of pay under FLSA, federal minimum wage, or applicable state minimum wage:
– May not exceed $511 per day and $5,110 in aggregate

• Rate of Pay for caregiving: Two-thirds of EE’s regular rate of pay under FLSA
– May not exceed $200 per day and $2,000 in aggregate
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Emergency Paid Sick Leave
Applicable Paid Sick Leave Uses:
• To the extent EE is unable to work (or telework) due to need for leave because:
• EE is subject to federal, state or local quarantine or isolation order related to COVID-19.
• EE has been advised by healthcare provider (HCP) to self-quarantine due to COVID-19.
• EE is experiencing symptoms of COVID-19 and is seeking medical diagnosis.
• EE is caring for individual who is subject to federal, state or local quarantine or isolation
order related to COVID-19 or has been advised by HCP to self-quarantine.
• EE is caring for son or daughter of EE if school or place of care is closed or is unavailable
due to COVID-19 precautions.
• EE is experiencing any other substantially similar condition specified by Federal
Government.
BUT ER of EE who is a healthcare provider or emergency responder
may elect to not provide Paid Sick Time to that individual
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More on Emergency Paid Sick Leave
• ERs with existing policies
If ER has paid leave policy on date Act is enacted:
 Paid Sick Leave under Act is in addition to ER’s preexisting paid leave; and
 ER may not change its paid leave policies on or after date Act is enacted to avoid having to pay

• Immediate use: Paid Sick Leave is available for immediate use (no accrual)
• Sequencing:
⎻ EE may first use Paid Sick Leave under Act before other ER paid leave
⎻ ER may not require EE to use other paid leave before EE uses Paid Sick Leave under Act

• Termination of Paid Sick Leave (One & Done?)
⎻ Paid Sick Leave provided to EE under Act will cease beginning with EE’s next scheduled work shift
immediately following termination of need for Paid Sick Leave
⎻ DOL guidance is silent on this! But does say can only take a total of 80 hours for any combination
of covered reasons
• Carryover: Paid Sick leave will not carry over from 1 year to next
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DOL Guidance Issued Last Night!
•

Calculating Number of EEs
•

•

Count all full and part time EEs at time of the leave
 Includes EEs on leave
 Includes temporary EEs (even if employed by agency)

Calculating Number of Hours for Part Time EEs
•
•
•
•

•

Average number of hours over two week period
If variable hours, use a 6 month average
If not employed 6 months, use # of hours that ER and EE agreed EE would work upon
hiring
If no agreement, use # of hours EE was scheduled to work over entire term of
employment

Regular rate of pay looks back 6 months and includes:
•
•

Overtime
Commissions, tips or piece wages
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Emergency Paid FMLA
• Applies only to ERs with fewer than 500 EEs
• ER must provide up to 12 weeks of FMLA (paid, after the 80 hours of PST) for
qualifying need from public health emergency (PHE)
⎻ EE eligibility: EE must have worked for ER for at least 30 calendar days
•

Includes time worked for ER as temporary EE through agency if then hired by ER

⎻ Rate of pay: Two-thirds of EE’s regular rate of pay under Fair Labor Standards Act (FLSA)
• May not exceed: $200 per day and $10,000 in aggregate

• ERs of EE who is a HCP or an emergency responder may elect to not make this
benefit available to that individual
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Emergency Paid FMLA
• Qualifying need related to a Public Health
Emergency (PHE)
⎻ EE is unable to work (or telework) due to

a need for leave:
 To care for son or a daughter under 18 years of age of EE if school

or place of care has been closed or is unavailable due to PHE

• Public Health Emergency (PHE) means:
⎻ An emergency relating to COVID-19 declared by a federal, state

or local authority
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Emergency Paid Sick Leaves & Expanded FMLA
• DOL can issue order upon good cause:
⎻ Exempting small business with fewer than 50 EEs when imposition of
requirements of expanded FMLA or of Paid Sick Leave when their
child’s school or place of care is closed or unavailable due to COVID-19
if the ER can show that complying would jeopardize viability of
business as a going concern

• DOL is to establish process for ERs to apply for exemption
• Must still provide Paid Sick Leave for other reasons
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Americans with
Disabilities Act
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Americans with Disabilities Act (ADA/ADAAA)
ER Obligations
1. ERs may not make disability-related inquiry or require medical examination unless
inquiry/examination is job-related and consistent with business necessity.
⎻ “Disability-related inquiry” is focused on obtaining information about EE’s disability.
⎻ EEOC Guidance: Asking question about EE’s well-being (“how are you”/ “do you have
a cold?”) is not disability-related.
2. ER may not discriminate against or exclude:
⎻ EEs with disabilities
⎻ EEs who are associated with person with a disability
3. ERs are required to provide reasonable accommodations for EEs with disabilities
unless:
⎻ Accommodation would impose an undue hardship;
⎻ Accommodation would create direct threat to safety of themselves or others; or
⎻ Accommodation would relieve EE of performing “essential job function”.
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What is a disability?
• Under the ADA, “disability” includes:
1.

Physical or mental impairment that substantially limits one or more
major life activities;

2.

Record or history of such an impairment; or

3.

Person who is perceived or regarded as having such an impairment,
even if they do not.

• Generally, temporary, non-chronic conditions of short duration with
little or no permanent impacts are not disabilities.
⎻ Typically, the flu is not considered a disability unless there are complications.
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EEOC Guidance on ADA & Pandemics
In Pandemic, ERs can follow guidelines issued by Centers for Disease Control (CDC).

ERs May:
• Send EEs home if they display influenza-like symptoms.
• Ask EE who reports feeling ill at work/calls in sick whether EE is experiencing flu-like
symptoms.
⎻ ERs must maintain information received as confidential medical record.

• Measure EE’s body temperature.
• Require EEs who have travelled to specific areas with COVID-19 outbreaks or who have
been exposed to someone with COVID-19 to remain at home until it is clear that they do
not have COVID-19.
• Ask questions of an EE who returns to work after travel to an impacted area even if that
EE is not currently showing symptoms.
• Ask an EE why he or she was absent from work if the ER suspects that it was for a
medical reason.
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EEOC Guidance on ADA & Pandemics
ERs May Also:
• Encourage EEs to work from home.
• Require EEs to adopt infection control practices such as:
⎻ Regular hand-washing
⎻ Coughing and sneezing etiquette and
⎻ Proper tissue usage and disposal

• Require EEs to wear personal protective equipment (e.g., face masks, gloves or gowns).
⎻ May have to accommodate EEs with disabilities (e.g., non-latex gloves)

• Require an EE who has been ill to provide doctor’s note certifying fitness to return to work.
⎻ EEOC: Doctors and other healthcare professionals may be too busy to provide fitness-for-duty
documentation.
⎻ EEOC suggests: New approaches, such as reliance on local clinics to provide a form, stamp or an
email to verify information.
⎻ Also consider Tele-Health options.
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EEOC Guidance on
ADA & Pandemics
ERs May NOT:
• May Not ask EEs to disclose whether they or
family member have medical condition that could
make them especially vulnerable to COVID-19.
⎻ If EE voluntarily discloses specific medical
condition or disability ER must keep
information confidential.
• May Not compel all EEs to take an influenza
vaccine (if developed).
⎻ EEs with disabilities or EE with sincerely held
religious belief that prevents EE from taking
may need accommodation.

ALSO:
• If EE is exposed to someone with
COVID-19, develops COVID-19 symptoms
or is diagnosed with COVID-19, ERs need
to avoid sharing that personal
information with other EEs.
– It is acceptable to provide general
notice that someone in work area has
been exposed, has or may have
COVID-19 but ER may not identify
impacted EE.
– ERs should enforce procedures
consistently (e.g., whether doctor’s
note is required to return to work).
• If EEs are treated differently, ERs run
risk of a discrimination claim.
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ADA Accommodations
• ADA requires ERs to provide reasonable accommodations for EEs with disabilities.
– Leaves of absence and working from home impairment that substantially impairs
one or more daily life activities.
– However, temporary conditions are typically not considered disabilities under
ADA unless there are complications and the condition lasts for a significant
period of time.
– Unless an individual is severely compromised by COVID-19, it may
not qualify as disability that would entitle EE to ADA accommodation.
– EEs with other health conditions that worsen COVID-19 may have disabilities
• If ER requires EE to work from home as part of COVID-19 mitigation,
and EE has ADA Accommodation at work, ER may need to provide
same accommodation at home.
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Genetic Information
Nondiscrimination Act
(GINA)
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Genetic Information Nondiscrimination Act (GINA)
• GINA prohibits employment discrimination against EEs based on their
or family member’s genetic information.
• Genetic information includes information about an EE’s or family
member’s genetic tests and family medical history.
• GINA prohibits ERs from using genetic information in making
employment decisions and also prohibits ERs from requesting
genetic information.

Practical Guidance:
• If ER is concerned about whether EE or the EE’s family member may have
COVID-19, conversations should be focused on current symptoms, travel to impacted
areas and potential exposure to others who are infected.
• ERs should not attempt to determine whether EE or family member has condition that
could make them more susceptible to COVID-19.
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Other Discrimination
Issues
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Other Discrimination Issues
Age and disability discrimination

Race/national origin discrimination

• ERs cannot discriminate on basis of age or
disability (including perceived disability)

• ERs cannot discriminate on basis of race
or national origin

• COVID-19 may be more risky to health of
individuals over 60 or who have certain
underlying medical conditions, such as
heart disease

• ERs should not make assumptions about
exposure based on either race or
nationality, and need to ensure that EEs
are also not discriminating against
others on basis of race or national origin

• ERs need to be cautious about treating
older EEs or those with known or
suspected underlying health conditions
differently than they treat other EEs
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Occupational Safety
and Health Act (OSHA)

37

Occupational Safety and Health Act (OSHA)
• OSHA imposes on ERs a general
duty of
care
to
Legal/financial
issues
and resources
provide a safe and healthy working
environment.
Emotional stress, depression
• If EE becomes infected by COVID-19
while
Marital/family issues
working (including travel for Behavioral
work),health
ER orissubstance abuse
required to prepare and file reports
Work-life needs and resources
with OSHA.
Health care navigation
• OSHA requires ERs to provide personal
protective equipment to keep EEs
safe from hazards.

OSHA has
issued a
Guidance
on
preparing
Workplaces
for COVID19.
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Occupational Safety and Health Act (OSHA)
Personal Protective Equipment & COVID-19

CDC has issued guidance about when personal protective equipment
(such as respirators or masks) are required for COVID-19.
• Currently, only required for certain healthcare personnel with greater exposure.
• Not required non-healthcare settings such as schools.
• CDC is not recommending use of face masks or any other protective equipment
by general public who are not showing symptoms.
• CDC specifically does not recommend that people who are well wear some
type of mask to protect themselves from COVID-19.

• CDC does recommend people with symptoms of COVID-19 should wear
surgical masks.
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OSHA and presence in the workplace
• OSHA and allowing individuals who may have COVID-19 in the workplace.
⎻ CDC recommends that if EE shows symptoms or has been diagnosed with COVID-19, EE should be
separated from other EEs and be sent home immediately.

• ERs may be required under OSHA to take steps to screen clients, guests and other visitors
to work sites.
⎻ If COVID-19 spreads, permitting and/or requiring EEs to work from home may be required to keep
workplace safe.

• If an EE refuses to come to work because of fear of contracting COVID-19, ERs probably do
not have to accommodate refusal.
• ERs should be mindful, however, that under OSHA, EEs may refuse to do work if all of the
following conditions are met:
1.
2.
3.
4.
5.

Where possible, EE has asked ER to eliminate danger, and ER failed to do so;
EE refused work in “good faith”;
EE must genuinely believe that imminent danger exists;
A reasonable person would agree there is real danger of death or serious injury; and
There isn’t enough time due to urgency of hazard to get it corrected by requesting OSHA
inspection.
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Family & Medical
Leave Act (FMLA)
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Family & Medical Leave Act (FMLA)
• Eligible EEs can take
up to 12 weeks of unpaid job
protected leave per year for,
among other reasons: if they
are unable to work because of
serious health condition (SHC)
or if they need to care
for parent, child or
spouse with a SHC.
• Department of Labor has
issued guidance about COVID19 and FMLA indicating that in
certain circumstances an EE
may be entitled to FMLA leave
because of COVID-19.
• There are also state FMLA
laws.

Key COVID-19 Issue:
Does an EE – or family member – have a SHC?
• FMLA defines SHC as illness, injury, impairment or physical or mental
condition that involves either
⎻ Inpatient care (e.g. one overnight hospital stay); or
⎻ Continuing treatment by a healthcare provider.

• Examples include the following:
⎻ Continuing treatment by healthcare provider (HCP) that results in incapacity
of more than 3 consecutive calendar days with 2 or more in-person visits to
the healthcare provider within 30 days of the date of incapacity; OR
⎻ One in-person visit to the HCP with regimen of continuing treatment (e.g.,
prescription medication, physical therapy).

• Incapacity means “inability to work, attend school or perform other
regular daily activities due to the SHC, treatment therefrom or
recovery therefrom.”
• Courts have held that common cold or flu are not SHCs unless there
are complications.
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• If EE is incapacitated for 3
or more consecutive days,
and receives treatment as
set forth in regulations, EE
would be eligible for FMLA
leave for their own SHC
for days when they are
unable to work
because of symptoms
related to actual or
suspected COVID-19.

FMLA & COVID-19

• Similarly, if they have
parent, child or spouse
who meets same
definitional threshold, EE
would be eligible to take
FMLA to care for impacted
parent, child or spouse for
reasons related to actual
or suspected COVID-19.

• Another issue that may arise is whether individual can be
properly diagnosed or even seen by HCP.

• CDC has indicated that many people who contract COVID-19
may have little to no symptoms.
⎻ Because individuals can be contagious even if they have no
symptoms, CDC has advised that anyone who has been exposed to
COVID-19 should be isolated from others to prevent the spread.
⎻ Many EEs who are required to be out of office because of COVID19 may not be able to meet definition of SHC.

⎻ Tests have been in short supply and the protocol to obtain test is
cumbersome.
⎻ As a result, not all individuals will be tested for COVID-19.
⎻ DOL has also advised that it may be difficult for individuals to be
seen by HCP for flu-like symptoms once COVID-19 becomes more
widespread in community.
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Employment at Will

44

Employment At Will
• In the U.S. EEs are “at will”.
–
–
–

EEs at will have no vested right to any particular workplace policies or practices.
ER can change conditions of employment at any time with or without notice and with or without
cause.
If EE does not want to abide by the changes, EE is at liberty to terminate employment.

• There are many statutes that curtail employment at will doctrine, including:
–
–
–

Anti-Discrimination laws
Whistleblower laws
Laws prohibiting retaliation (e.g., worker’s compensation; OSHA; National Labor Relations Act)

• However, if statute does not apply, ERs have substantial leeway to make changes at work.
– ERs can require EEs to work from home.
– ERs can also require EEs who have COVID-19 symptoms or have been exposed to COVID-19 to be

absent from work without pay (if PTO is not available) so long as there is no applicable statutory paid
leave requirement.
– ERs should not, however, make only “high risk” EEs work from home (over age 60 or with underlying
medical – age and disability discrimination).
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Fair Labor
Standards Act
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Fair Labor Standards Act (FLSA)
• FLSA regulates, among other things, how EEs must be paid and also sets forth
rules pertaining to overtime eligibility.
⎻ For non-exempt, overtime eligible EEs, FLSA requires ERs to pay EEs for all hours actually
worked and, if EE works more than 40 hours in a work week, to pay time and one-half for
all hours worked over 40.

• Exempt EEs must be paid a salary and if exempt EE works any part of week EE
must be paid salary in full.
⎻ ERs can require EEs to use Paid Time Off benefits for time not worked.
⎻ But not reduce pay.

• It may violate FLSA to have exempt EE work part-time on a temporary basis
⎻ Changes in salary for exempt employees need to be (1) permanent and (2) still meet
salary basis thresholds.

• Unpaid full-week furloughs could be problematic if the exempt EE performs any
work (e.g., checks email, answers calls).
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Worker’s
Compensation
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Worker’s Compensation
• Worker’s compensation statutes provide EE is entitled to
benefits for occupational diseases but typically exclude
ordinary diseases of life to which general public is
equally exposed.
• But, if EE can establish direct causal connection to
workplace, worker’s compensation coverage may apply.
• ERs can help avoid worker’s compensation claims
related to COVID-19 by having appropriate preventative
steps in the workplace.
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Lay-offs & Furloughs
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Lay-offs vs. Furloughs
• Lay-off involves a termination of employment and automatically
triggers unemployment.
• Furlough is temporary mandatory period of time off work without
pay.
• Typically employees remain on ER’s health insurance during a
furlough but you must check the underlying plan provisions to
make sure that you are permitted to continue coverage during a
furlough.
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COBRA Triggers and Consequences
• If an employee experiences a reduction in hours that makes the
employee ineligible for health insurance coverage under the terms
of the policy, employers must provide COBRA notification.
• Failure to do so:
⎻ ER can be subject to a $100 excise tax for each day the notice is late
(or $200 per day if more than one person is affected, i.e., a spouse or
dependent) and a $110 per day penalty under ERISA.
⎻ If a beneficiary has medical expenses that would have been covered by
the offer of COBRA that was not made, a lawsuit can be brought for
the amount that would have been covered had COBRA been offered.
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The Federal WARN Act
•
•

Federal Warn Act applies to ERs with 100 or more EEs
Must provide at least 60 days written notice of plant closing or mass layoff:
•

Plant closing: 50 or more EEs at a single site of employment that results from
shutting down (1) site or (2) an operating unit, division, department or other function
portion thereof.
• Mass layoff:
• At least 50EEs and 33% of EEs at specific site OR
• At least 500 EEs regardless of percentage

•

Applies to “employment losses”
•
•

•

Reduction in hours of more than 50%/month for 6 consecutive months
Furloughs less than 6 mos. do not trigger

Exceptions to notice:
•
•

Natural disaster
Unforeseeable business circumstances

•
•

There are also State Warn laws.
CA has relaxed notice provisions for
COVID-19 terminations
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Questions?
Visit us at sunlife.com/coronavirus for
information about how we support you in
this new environment and more
For information about Sun Life products and
services, contact your Sun Life Employee Benefits
Representative or your Client Relationship Executive.
You may also call Client Services Support at
800-247-6875, Mon - Fri, 8 a.m. to 8 p.m. ET.
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This content is not to be considered legal advice. We recommend Clients speak
with legal counsel specializing in labor and employment law to ensure your
organization meets requirements.
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